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HOUSE BI LL 2393

St ate of WAshi ngt on 60t h Legi sl ature 2007 Regul ar Session

By Represent ati ves Pear son, Aher n, Ross, Wr ni ck, Bai | ey,
Kristiansen, Walsh, Ericks, Newhouse, MCune, Haler, Dunn, Roach,
Orcutt and Ski nner

Read first tine 03/19/2007. Referred to Commttee on Human Servi ces.

AN ACT Relating to inproving public safety by inproving state
supervision of felony offenders in the comunity; anmending RCW
9. 94A. 737, 9.94A 631, and 9.94A 728; adding a new section to chapter
9.94A RCW adding new sections to chapter 72.09 RCW adding a new
section to chapter 4.24 RCW creating a new section; prescribing
penal ti es; making an appropriation; and decl aring an energency.

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF WASHI NGTON:

NEW SECTION. Sec. 1. The legislature finds that public safety is
one of the paranount duties of the state and an essential function of
government. The legislature further finds that system c probl ens exi st
with the departnment of corrections that nust be addressed expeditiously
and unequivocally in order to rebuild public confidence in the state's
ability to best protect them from crimnal offenders who have been
released fromfull incarceration but are still serving their sentences
on conmmunity custody. Turnstile justice is not conducive to building
public safety, public confidence in and support for our crimnal
justice systemas a whole, and the norale of personnel working within
our department of corrections, |l aw enforcenent agencies, and
prosecutors' offices. Ctizens expect and demand predictability,
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proportionality, uniformty, transparency, and justice when dealing
with crimnal offenders and due consideration for the severe and
detrinmental inpact of crime on victinms and their famlies and friends
when dealing with such of fenders.

Sec. 2. RCW9.94A 737 and 2005 ¢ 435 s 3 are each anended to read
as follows:

(1) If an offender violates any condition or requirenment of
communi ty custody, the departnment may transfer the offender to a nore
restrictive confinenment status to serve up to the renaining portion of
the sentence, less credit for any period actually spent in conmunity
custody or in detention awaiting disposition of an alleged violation
and subject to the limtations of subsection (2) of this section.

(2)(a)() For a sex offender sentenced to a term of community
custody under RCW 9.94A. 670 for a crine commtted prior to the
effective date of this act who violates any condition of community
custody, the departnent may inpose a sanction of up to sixty days
confinement in a local correctional facility for each violation. | f
t he departnent inposes a sanction, the departnent shall submt wthin
seventy-two hours a report to the court and the prosecuting attorney
outlining the violation or violations and the sanctions inposed.

(ii) For a sex offender sentenced to a term of community custody
under RCW 9.94A. 670 for a crine commtted on or after the effective
date of this act who violates any condition of community custody, the
departnment nmay inpose, for each violation, a sanction of total
confinenent in a local correctional facility for any period of tine
that does not exceed the offender's remaining term of community
cust ody. |f the departnent inposes a sanction, the departnent shal
submt wthin seventy-two hours a report to the court and the
prosecuting attorney outlining the violation or violations and the
sanctions i nposed.

(b) For a sex offender sentenced to a term of community custody
under RCW 9.94A 710 who violates any condition of comrunity custody
after having conpleted his or her nmaximum term of total confinenent,
including time served on community custody in lieu of earned rel ease,
the departnment may inpose a sanction of up to sixty days in a |ocal
correctional facility for each violation.
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(c)() For an offender sentenced to a term of comunity custody
under RCW 9.94A. 505(2)(b), 9.94A 650, or 9.94A 715, or under RCW
9.94A. 545, for a crine commtted on or after July 1, 2000, but before
the effective date of this act, who violates any condition of comunity
custody after having conpleted his or her maximum term of total
confinenent, including tine served on conmmunity custody in lieu of
earned release, the departnment may inpose a sanction of up to sixty
days in total confinenent for each violation. The departnment may
i npose sanctions such as work rel ease, honme detention with electronic
monitoring, work crew, comunity restitution, inpatient treatnent,
daily reporting, curfew, educat i onal or counseling sessions,
supervi sion enhanced through electronic nonitoring, or any other
sanctions available in the comunity.

(ii) For an offender sentenced to a termof community custody under
RCW 9. 94A. 505(2) (b), 9.94A. 650, or 9.94A 715, or under RCW 9. 94A. 545,
for a crine coomitted on or after the effective date of this act, who
violates any condition of community custody after having conpleted his
or her maxinmum term of total confinenent, including tine served on
community custody in lieu of earned rel ease, the departnent may inpose,
for each violation, a sanction of total confinenent for any period of
tinme that does not exceed the offender's remaining term of community
cust ody. The departnent may inpose sanctions such as work rel ease,
honme detention wth electronic nonitoring, work crew, comunity
restitution, inpatient treatnent, daily reporting, curfew, educational
or counseling sessions, supervision enhanced through electronic
nonitoring, or any other sanctions available in the comunity.

(d) For an offender sentenced to a term of comunity placenent
under RCW 9. 94A. 705 who vi ol ates any condition of community placenent
after having conpleted his or her nmaximum term of total confinenent,
including tinme served on community custody in |ieu of earned rel ease,
the departnent may inpose a sanction of up to sixty days in tota
confinenent for each violation. The departnent may inpose sanctions
such as work rel ease, hone detention with electronic nonitoring, work
crew, community restitution, inpatient treatnent, daily reporting,
curfew, educational or counseling sessions, supervision enhanced
t hrough el ectronic nonitoring, or any other sanctions available in the
comunity.
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(3) If an offender is accused of violating any condition or
requi renent of conmmunity custody, he or she is entitled to a hearing
before the departnment prior to the inposition of sanctions. The
hearing shall be considered as offender disciplinary proceedi ngs and
shall not be subject to chapter 34.05 RCW The departnent shall
devel op hearing procedures and a structure of graduated sanctions.

(4) The hearing procedures required under subsection (3) of this
section shall be devel oped by rule and include the follow ng:

(a) Hearing officers shall report through a chain of conmand
separate fromthat of comrunity corrections officers;

(b) The departnent shall provide the offender with witten notice
of the violation, the evidence relied upon, and the reasons the
particul ar sanction was inposed. The notice shall include a statenent
of the rights specified in this subsection, and the offender's right to
file a personal restraint petition under court rules after the fina
deci sion of the departnent;

(c) The hearing shall be held unless waived by the offender, and
shall be electronically recorded. For offenders not in total
confinenent, the hearing shall be held within fifteen working days, but
not |ess than twenty-four hours, after notice of the violation. For
of fenders in total confinenent, the hearing shall be held within five
wor ki ng days, but not |ess than twenty-four hours, after notice of the
vi ol ati on;

(d) The offender shall have the right to: (i) Be present at the
hearing; (ii) have the assistance of a person qualified to assist the
offender in the hearing, appointed by the hearing officer if the
of fender has a |anguage or conmunications barrier; (iii) testify or
remain silent; (iv) call wtnesses and present docunentary evidence;
and (v) question w tnesses who appear and testify; and

(e) The sanction shall take effect if affirmed by the hearing
officer. Wthin seven days after the hearing officer's decision, the
of fender may appeal the decision to a panel of three reviewing officers
designated by the secretary or by the secretary's designee. The
sanction shall be reversed or nodified if a majority of the panel finds
that the sanction was not reasonably related to any of the foll ow ng:
(1) The crinme of conviction; (ii) the violation commtted; (iii) the
of fender's risk of reoffending; or (iv) the safety of the community.
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(5) For purposes of this section, no finding of a violation of
conditions may be based on unconfirmed or unconfirmable allegations.

(6) The departnent shall work with the Washi ngton associ ation of
sheriffs and police chiefs to establish and operate an electronic
monitoring program for lowrisk offenders who violate the ternms of
their community custody. Bet ween January 1, 2006, and Decenber 31
2006, the departnent shall endeavor to place at | east one hundred | ow
ri sk community custody violators on the electronic nonitoring program
per day if there are at |least that many | owrisk offenders who qualify
for the electronic nonitoring program

(7) Local governnents, their subdivisions and enployees, the
departnment and its enployees, and the Wshington association of
sheriffs and police chiefs and its enpl oyees shall be i mune fromcivil
liability for damages arising from incidents involving [|owrisk
of fenders who are placed on electronic nonitoring unless it is shown
that an enpl oyee acted with gross negligence or bad faith.

Sec. 3. RCW9.94A 631 and 1984 ¢ 209 s 11 are each anmended to read
as follows:

| f an of fender violates any condition or requirenent of a sentence,
a community corrections officer nmay arrest or cause the arrest of the
of fender without a warrant, pending a determ nation by the court. If
there is reasonable cause to believe that an offender has violated a
condition or requirenent of the sentence, an offender may be required
to submt to a search and seizure of the offender's person, residence,
autonobil e, or other personal property. An offender may be required to
submt to a search without reasonable cause to believe that he or she
has violated a condition or requirenent of the sentence if the search
is a condition of his or her conmmunity custody under section 4 of this
act. A community corrections officer may al so arrest an offender for
any crime commtted in his or her presence. The facts and
circunstances of the conduct of the offender shall be reported by the
comunity corrections officer, with recommendati ons, to the court.

If a community corrections officer arrests or causes the arrest of
an offender under this section, the offender shall be confined and
detained in the county jail of the county in which the offender was
taken into custody, and the sheriff of that county shall receive and
keep in the county jail, where room is available, all prisoners
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delivered to the jail by the community corrections officer, and such
of fenders shall not be released from custody on bail or personal
recogni zance, except upon approval of the court, pursuant to a witten
order.

NEW SECTION. Sec. 4. A new section is added to chapter 9.94A RCW
to read as foll ows:

(1) The legislature finds that:

(a) Ofenders in total confinenent may be subjected to random
unannounced i nspections wi t hout vi ol ating t he constitutional
requi renent that all searches be reasonabl e;

(b) Ofenders on comrunity custody have the sanme expectation of
privacy as offenders in total confinenment; and

(c) Requiring an offender on conmunity custody to submt to random
unannounced i nspections is therefore reasonabl e under the federal and
state Constitutions.

(2) When a court sentences an offender to a term of community
cust ody under RCW 9. 94A.505(2)(b), 9.94A 545, 9.94A 650, or 9.94A 715,
for a crime coomtted on or after the effective date of this act, the
court shall require the offender, as a condition of comrunity custody,
to submt to random wunannounced inspections of his or her person,
resi dence, autonobile, or other personal property.

NEW SECTION. Sec. 5. A new section is added to chapter 72.09 RCW
to read as foll ows:

(1) The departnent shall inspect the person, residence, autonobile,
or other personal property of an offender under its supervision in the
communi ty whenever the departnent has reasonabl e cause to believe that
the offender has violated a condition or requirenment of his or her
sent ence.

(2) The departnment shall performrandom unannounced inspections of
t he person, residence, autonobile, or other personal property of every
of fender under the departnent's supervision pursuant to a term of
community custody inposed for a crine comnmtted on or after the
effective date of this act.

Sec. 6. RCW 9. 94A. 728 and 2004 ¢ 176 s 6 are each anended to read
as foll ows:
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No person serving a sentence inposed pursuant to this chapter and
commtted to the custody of the departnent shall |eave the confines of
the correctional facility or be released prior to the expiration of the
sentence except as foll ows:

(1) Except as otherwise provided for in subsection (2) of this
section, the term of the sentence of an offender commtted to a
correctional facility operated by the departnent nay be reduced by
earned release tinme in accordance wth procedures that shall be
devel oped and pronulgated by the ~correctional agency having
jurisdiction in which the offender is confined. The earned rel ease
tinme shall be for good behavi or and good perfornance, as determ ned by
the correctional agency having jurisdiction. The correctional agency
shall not credit the offender with earned rel ease credits in advance of
the offender actually earning the credits. Any program established
pursuant to this section shall allow an offender to earn early rel ease
credits for presentence incarceration. |If an offender is transferred
froma county jail to the departnent, the adm nistrator of a county
jail facility shall certify to the departnent the anount of tine spent
in custody at the facility and the anmount of earned release tine. An
of fender who has been convicted of a felony conmtted after July 23,
1995, that involves any applicabl e deadly weapon enhancenents under RCW
9.94A.533 (3) or (4), or both, shall not receive any good tine credits
or earned release tinme for that portion of his or her sentence that
results fromany deadly weapon enhancenents.

(a) In the case of an offender convicted of a serious violent
offense, or a sex offense that is a class A felony, commtted on or
after July 1, 1990, and before July 1, 2003, the aggregate earned
rel ease tinme may not exceed fifteen percent of the sentence. In the
case of an offender convicted of a serious violent offense, or a sex
offense that is a class A felony, commtted on or after July 1, 2003,
or any other offense conmtted on or after the effective date of this
act, the aggregate earned release tine may not exceed ten percent of
t he sentence.

(b)(i) In the case of an offender who qualifies under (b)(ii) of
this subsection, the aggregate earned release tine nay not exceed fifty
percent of the sentence.

(1i) An offender is qualified to earn up to fifty percent of
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aggregate earned release tine under this subsection (1)(b) if he or
she:

(A) Is classified in one of the two | owest risk categories under
(b)(iii) of this subsection;

(B) I's not confined pursuant to a sentence for:

(I') A sex offense;

(I'1) A violent offense;

(') A crime against persons as defined in RCW9. 94A. 411,

(rv) A felony that 1is donestic violence as defined in RCW
10. 99. 020;

(V) Aviolation of RCW9A.52.025 (residential burglary);

(VI) Aviolation of, or an attenpt, solicitation, or conspiracy to
violate, RCW 69.50.401 by nmanufacture or delivery or possession with
intent to deliver nethanphetam ne; or

(M1) Aviolation of, or an attenpt, solicitation, or conspiracy to
vi ol ate, RCW69.50.406 (delivery of a controlled substance to a mnor);
and

(© Has no prior conviction for:

(I') A sex offense;

(I'1) A violent offense;

(') A crime against persons as defined in RCW9. 94A. 411,

(rv) A felony that is donestic violence as defined in RCW
10. 99. 020;

(V) Aviolation of RCW9A.52.025 (residential burglary);

(VI) Aviolation of, or an attenpt, solicitation, or conspiracy to
violate, RCW 69.50.401 by manufacture or delivery or possession wth
intent to deliver nethanphetam ne; or

(M1) Aviolation of, or an attenpt, solicitation, or conspiracy to
vi ol ate, RCW69.50.406 (delivery of a controlled substance to a mnor).

(ii11) For purposes of determ ning an offender's eligibility under
this subsection (1)(b), the departnment shall performa risk assessnent
of every offender commtted to a correctional facility operated by the
departnment who has no current or prior conviction for a sex offense, a
violent offense, a crine against persons as defined in RCW9.94A 411,
a felony that is donestic violence as defined in RCW 10.99.020, a
viol ation of RCW9A. 52. 025 (residential burglary), a violation of, or
an attenpt, solicitation, or conspiracy to violate, RCW 69.50.401 by
manufacture or delivery or possession wth intent to deliver
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met hanphetam ne, or a violation of, or an attenpt, solicitation, or
conspiracy to violate, RCW 69.50.406 (delivery of a controlled
substance to a mnor). The departnent nust classify each assessed
offender in one of four risk categories between highest and | owest
risk.

(iv) The departnent shall recal culate the earned rel ease tinme and
reschedul e the expected rel ease dates for each qualified offender under
this subsection (1)(b).

(v) This subsection (1)(b) applies retroactively to eligible
of fenders serving terns of total confinenent in a state correctiona
facility as of July 1, 2003.

(vi) This subsection (1)(b) does not apply to offenders convicted
of offenses conmmitted on or after ((Juy—3—20610)) the effective date
of this act.

(c) I'n no other case shall the aggregate earned rel ease tine exceed
one-third of the total sentence;

(2)(a) A person convicted of a sex offense or an offense
categorized as a serious violent offense, assault in the second degree,
vehi cul ar hom ci de, vehicular assault, assault of a child in the second
degree, any crine against persons where it is determ ned in accordance
with RCW9. 94A 602 that the offender or an acconplice was arned with a
deadly weapon at the tinme of comm ssion, or any felony offense under
chapter 69.50 or 69.52 RCW commtted before July 1, 2000, may becone
eligible, in accordance with a program devel oped by the departnent, for
transfer to community custody status in lieu of earned release tine
pursuant to subsection (1) of this section;

(b) A person convicted of a sex offense, a violent offense, any
crime agai nst persons under RCW9.94A 411(2), or a felony offense under
chapter 69.50 or 69.52 RCW conmtted on or after July 1, 2000, may
beconme eligible, in accordance with a program developed by the
departnent, for transfer to community custody status in |ieu of earned
rel ease tinme pursuant to subsection (1) of this section;

(c) The departnment shall, as a part of its programfor release to
the community in lieu of earned release, require the offender to
propose a rel ease plan that includes an approved residence and living
arrangenent . Al offenders with comunity placenent or comunity
custody terns eligible for release to community custody status in lieu
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of earned release shall provide an approved residence and Iliving
arrangenent prior to release to the conunity;

(d) The departnment may deny transfer to community custody status in
lieu of earned release tine pursuant to subsection (1) of this section
if the departnent determnes an offender's release plan, including
proposed residence location and living arrangenents, may violate the
conditions of the sentence or conditions of supervision, place the
offender at risk to violate the conditions of the sentence, place the
offender at risk to reoffend, or present a risk to victim safety or
comunity safety. The departnment's authority under this section is
i ndependent of any court-ordered condition of sentence or statutory
provision regarding conditions for community custody or community
pl acenent ;

(e) An offender serving a term of confinenment inposed under RCW
9.94A.670(4)(a) is not eligible for earned release credits under this
section;

(3) An offender may |eave a correctional facility pursuant to an
aut hori zed furlough or |eave of absence. In addition, offenders may
| eave a correctional facility when in the custody of a corrections
officer or officers;

(4)(a) The secretary may authorize an extraordinary nedical
pl acenent for an offender when all of the follow ng conditions exist:

(i) The offender has a nedical condition that is serious enough to
require costly care or treatnent;

(i1) The offender poses a lowrisk to the comunity because he or
she is physically incapacitated due to age or the nedical condition
and

(iti) Ganting the extraordi nary nedical placenment will result in
a cost savings to the state.

(b) An offender sentenced to death or to life inprisonnment wthout
the possibility of release or parole is not eligible for an
extraordi nary nedi cal placenent.

(c) The secretary shall require electronic nonitoring for al
offenders in extraordinary nedical placenment unless the electronic
nmonitoring equipnment interferes with the function of the offender's
medi cal equi pnent or results in the loss of funding for the offender's
medi cal care. The secretary shall specify who shall provide the
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nmoni toring services and the terns under which the nonitoring shall be
per f or med.

(d) The secretary may revoke an extraordinary nmedical placenent
under this subsection at any tineg;

(5) The governor, upon recommendation fromthe cl enency and pardons
board, may grant an extraordinary rel ease for reasons of serious health
probl ens, senility, advanced age, extraordinary neritorious acts, or
ot her extraordinary circunstances;

(6) No nore than the final six nonths of the sentence may be served
in partial confinenment designed to aid the offender in finding work and
reestablishing hinself or herself in the community;

(7) The governor may pardon any offender;

(8) The departnent may release an offender from confinenment any
time within ten days before a release date calculated under this
section; and

(9) An offender my I|leave a correctional facility prior to
conpl etion of his or her sentence if the sentence has been reduced as
provi ded in RCW 9. 94A. 870.

Not wi t hst andi ng any ot her provisions of this section, an offender
sentenced for a felony crine listed in RCW 9.94A. 540 as subject to a
mandat ory m ni nrum sentence of total confinenent shall not be rel eased
fromtotal confinenent before the conpletion of the |isted mandatory
m ni mum sentence for that felony crinme of conviction unless allowed
under RCW 9. 94A. 540, however persistent offenders are not eligible for
extraordi nary nedi cal placenent.

NEW SECTION. Sec. 7. A new section is added to chapter 72.09 RCW
to read as foll ows:

The departnment shall develop a performance review whenever an
of fender serving a term of community custody is convicted of a new
crime to determne whether the departnent contributed to the
circunstances that allowed the crime to occur. Begi nni ng January 1,
2008, the departnent shall conpile and submt copies of the reviews
devel oped during the previous calendar year to the governor and the
| egi sl ature.

NEW SECTION. Sec. 8. A new section is added to chapter 72.09 RCW
to read as foll ows:
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(1) Beginning January 1, 2008, the departnent shall submt an
annual report to the governor and the | egislature containing:

(a) The nunber of offenders supervised by the departnent during the
previ ous cal endar year;

(b) The nunber and custody |evels of offenders who violated one or
nmore conditions of their community custody during the previous cal endar
year; and

(c) The nunber and custody |evels of offenders who were convi cted,
during the previous cal endar year, of new offenses that were commtted
whil e the offenders were on conmunity cust ody.

(2) The departnent shall perform a study to determ ne whether it
has the capacity to adequately supervise all offenders who are serving
a termof conmmunity custody. The departnent shall report the results
of this study along with a plan to efficiently and effectively inprove
its supervision capacity to the governor and the |egislature by January
1, 2008. For purposes of this subsection, "adequately supervise" neans
to supervise in a manner that mnimzes the nunber of conmunity custody
viol ations and new crinmes commtted by offenders under supervision.

NEW SECTION. Sec. 9. A new section is added to chapter 4.24 RCW
to read as foll ows:

(1) The departnent of corrections and its officers, enployees,
agents, and volunteers, who supervise offenders in the community, are
not liable for civil damages resulting fromany act or omssion in the
provi sion of such supervision, unless the act or om ssion constitutes
gross negligence. This section does not create any duty and shall not
be construed to create a duty where none exists.

(2) The burden of proof is clear, cogent, and convincing evidence
in any action alleging danages as a result of any act or om ssion on
the part of the departnent of corrections and its officers, enployees,
agents, and volunteers, in supervising offenders in the comunity.

NEW SECTION. Sec. 10. The sumof . . . . . . dollars, or as nuch
t hereof as nmay be necessary, is appropriated for the fiscal year ending
June 30, 2008, fromthe general fund to the departnent of corrections
for the purposes of this act.
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NEW SECTION. Sec. 11. This act is necessary for the immediate

preservation of the public peace, health, or safety,
state governnent and its existing public institutions,
i mredi atel y.

~-- END ---
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